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PER CURI AM

T. Sam Scipio, Jr. brought this action under the Enployee
Ret i r ement | ncone Security Act (“ERI SA") , 29 US CA
8§ 1132(a)(1)(B) (West 1999), alleging that the Plan Adm nistrator
for United Bankshares, 1Inc., al/k/a/l United National Bank,
i nproperly calculated benefits due him under a non-qualified
executive retirement plan. On cross-notions for summary judgnent,
the district court denied Scipio s notion for summary judgnent and

granted United’ s notion for summary judgnent. W affirm

| .

Prior to 1988, Scipio was enployed by First Enpire Federal
Savings and Loan Association (“First Enpire”). In 1988, First
Enpi re becane the whol|ly-owned subsidiary of Eagle Bancorp, Inc.
(“Eagl e”), through a nmutual stock conversion. Shortly thereafter,
First Enpire and Eagle executed enploynent agreenents with a
handful of key enpl oyees, including Scipio, and established a Non-
Qualified Retirement Plan for Executives (the “Retirenent Plan” or
“Plan”) and a Non-Qualified Stock Option and a Stock Appreciation
Rights Plan (the “Stock Option Agreenent”).

Under the Stock Option Agreenent, Scipio was granted a non-
qual i fied stock option for 10,000 shares of Eagle stock, which was
increased to 20,000 shares by virtue of a later stock-split.

Scipio elected to exercise his stock option in October 1993.
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Pursuant to the requirenents of the Internal Revenue Code, First
Enpire reported on Scipio’'s W2 Form the difference between the
exercise price and the fair market value of the stock at the tine
the option was exercised. The amount of the difference was
$408, 000. That amount, plus his normal salary, resulted in a final
W2 report of adjusted gross pay of $496,933.65 for the year 1993.

In 1996, United Bankshares, Inc., acquired Eagle and First
Enpire, and nerged the three conpanies into United National Bank
(“United”). Scipio becane an enpl oyee of United, and United becane
the successor in interest for the paynent of benefits under the
Enpl oyment Agreenent and Retirenment Plan. |n Novenber 1996, Sci pio
resigned fromuUnited and sought severance pay under the Enpl oynent
Agr eenment . Scipio also notified United of his intent to draw
benefits under the Retirenent Plan begi nning at age 55.

Under the Retirenent Plan, executives may elect to receive
“Normal Retirenent Benefits” beginning at age 65, or “Early
Retirement Benefits” beginning at age 55. J.A 33 Generally
speaki ng, annual retirement benefits under the Retirenent Plan are
calculated at 70% of the enployee’'s “Final Average Earnings,”
reduced by the anount of certain other benefits not relevant to
this appeal. J.A 33. Those who elect “Early Retirenent Benefits”
wi |l receive “an annual pension conmenci ng at such Early Retirenent

Date conputed in accordance with [the formula for calculating



Nor mal Retirenment Benefits] but based on his or her Final Average
Earnings . . . at such Early Retirenent Date.” J.A 33.

Under the terns of the Plan, “Final Average Earnings” are

cal cul at ed by averagi ng

t he hi ghest five consecutive cal endar years of

annual Earni ngs received by an Executive from

the Enployers during the calendar year of

retirement and the nine cal endar years prior

to the Executive's Early Retirenent Date [or]

Normal Retirement Date. . . , whichever is

appl i cabl e. Earnings in the year of

retirement are annualized and treated as

cal endar year earnings for this purpose.
J.A 32. “Earnings” are defined in the Plan as “the total earnings
received fromthe Enployers during a cal endar year, excluding any
specific bonuses which the Board of Directors stipulates as
excl uded for purposes of th[e] Plan.” J.A 32.

Scipio elected in 1996 to receive Early Retirenment Benefits
under the Plan, but wuld not reach age 55 wuntil 1999.
Accordingly, his benefits were to be cal cul ated based upon “the
hi ghest five consecutive calendar years of annual Earnings
recei ved” out of years 1990 through 1999. J. A 32.

Cont enporaneously with his resignation and el ection of early
retirement benefits, Scipio informed United’ s Plan Adm nistrator
that he considered his annual earnings for the ten consecutive
years preceding his Early Retirenent Date to be as follows:

$67,744.00 in 1990; $79,043.95 in 1991; $79,043.95 in 1992;

$496, 933. 65 in 1993; $101, 008.13 in 1994; $101,419.13 in 1995; and



annual i zed earni ngs based upon his 1996 i ncone (|l ater conputed by
the Plan Adm nistrator to be $106, 209. 36) for years 1996 through
1999.

Upon recei pt of Scipio’ s notification that he i ntended to draw
early retirenent benefits, the Plan Admnistrator contacted its
benefits consultant, Aon Consulting, and requested a cal cul ati on of
t he benefits payable. According to Aon Consulting’ s cal cul ations,
Sci pio’s Final Average Earnings woul d be based upon the five years
i medi ately preceding his early retirenment date ($101, 419.13 for
year 1995 and $106, 209. 36 annual i zed earni ngs for each of the years
1996 through 1999), resulting in a Final Average Earnings of
$105, 251. 31, and a gross annual retirenent benefit of $73,675.92.

Sci pio protested this cal culation and, nore particularly, Aon
Consulting’s failure to consider the $408,000 gain from the
exercise of his stock option in 1993 as earnings for that year. |If
that anount were included as Scipio believed it should be, the
hi ghest five consecutive cal endar years of annual earnings received
by hi mwoul d i ncl ude the year 1993 (specifically years 1993 t hrough
1997), which would result in a “Final Average Earnings” of
$182,355.92 per year, and a gross annual retirenent benefit of
$127, 649. 14.

The parties agree that the crux of this dispute centers on
whet her the $408,000 from Scipio’s election of his stock option

under the Stock Option Agreenment in 1993 nust be included as part



of Scipio’ s “Earnings” for purposes of conmputing his “Final Annual
Ear ni ngs” and his annual benefit due under the Retirenment Plan

J.A 32. Their inability to resolve the dispute over the proper
met hod of calculation led to the filing of this action. The
parties agreed that there were no genuine issues of nmaterial fact
and filed cross-notions for summary judgnment. The district court
grant ed summary judgnent to United and deni ed Sci pi 0's cross-notion

for summary judgnment. This appeal foll owed.

.
We reviewthe district court’s rulings on sumrary judgnent de
novo, applying the sane standards that governed the district

court’s review. See Gllagher v. Reliance Standard Life Ins. Co.,

305 F.3d 264, 268 (4th Cr. 2002).
We review the plan admnistrator’s decision under the well -
established principles articulated by the Suprenme Court in

Firestone Tire and Rubber Conpany v. Bruch, 489 U S. 101 (1989).

Benefits determ nati ons based on plan interpretations are revi ewed
de novo, unless the benefit plan gives the plan adm nistrator
di scretionary authority to deternine eligibility for benefits or to
construe the ternms of the plan. |If the benefit plan vests the plan
adm nistrator with such discretionary authority, our review of the
plan admnistrator’s decision is solely for an abuse of that
di scretion. See id. at 111. W review de novo whether the

| anguage of the benefit plan grants the plan admnistrator



di scretion and whether the adm nistrator acted within the scope of

that discretion. See Feder v. Paul Revere Life Ins. Co., 228 F.3d

518, 522 (4th Cir. 2000).

Scipio’'s first claim on appeal is that the district court
erredin finding that United’ s Pl an Adm ni strator had di scretion to
interpret the term “Earnings” under the Plan.

Under the terns of Section 6.1 of the Retirenent Plan, “[t]he
Board of Directors of First Enpire serves as the Plan
Adm nistrator.” As Plan Adm nistrator, the Board is granted, inter
alia, the power “[t]o determ ne benefit rights,” as well as the
nore explicit power

[t]o determ ne, in accordance with uni formstandards, any

guestion arising in the admnistration, interpretation

and application of the plan, such determnation to be

concl usive and binding to the extent the sanme shall not

be plainly inconsistent with the terns of the Plan or any

applicable | aw.
J. A 36.

Scipio does not quarrel with the Plan's general grant of
discretion to interpret the Plan pursuant to this provision.
Rat her, he asserts that it does not grant to the Plan Adm nistrator
t he di scretion to interpret unanbi guous terns in the Plan docunent,
and that the term “Earnings” is clear and unanbi guous, plainly
nmeant to i nclude amounts recei ved under the Stock Option Agreenent.
Accordingly, Scipio asserts, the appropriate standard of reviewis

de novo, and the court’s only inquiry should be one to determ ne

whet her the plain nmeaning of the termwas adm nistered properly by
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the Plan Admnistrator as a matter of |aw Cf. Denzler .

Questech, Inc., 80 F.3d 97, 103 n.8 (4th Cr. 1996) (noting that

“Iw]here the language in a plan is clear and unanbi guous, the
deference owed the Adm nistrator's interpretation is not of great
rel evance because the nmeaning is apparent”).

As noted above, “Final Average Earnings,” for purposes of
calculating the retirenment benefit, is defined as “the average of
t he highest five consecutive cal endar years of annual Earnings.”
J.A 32 “Barnings” is defined as “the total earnings received
from|[United] during a calendar year.” J.A 32 (enphasis added).
The district court held that, although the Plan purports to define

the term“Earnings,” it does soina*“circular” fashion. J.A 166.
In short, the definition of the term “Earnings” includes the word
“earnings,” rendering it of little benefit to resolving the
guestion of whether the termwas neant to include gains realized
from the exercise of stock options under the Stock Option
Agreenment. Accordingly, the district court concluded, the termis
anbi guous and, therefore, subject to discretionary interpretation
by the Plan Adm ni strator.

Sci pio asserts that this was error on the part of the district
court. Mre particularly, he asserts that the term®“Earnings” is
defined as “total earnings,” that “total earnings” is a term

broader than wages or conpensation, and that the term “should

plainly be read to include all earnings [Scipio] received fromhis



enpl oyer through the exercise of his stock options.” Brief of
Appel l ant at 12.

We fail to find the proffered clarity in the definition that
Sci pi 0 advances; indeed, his interpretation of the phrase “total
earnings” still relies upon the word “earnings.” W agree with the
district court’s determnation that the Plan's definition of
“Earni ngs” i s anmbi guous and, therefore, that the Pl an Adm ni strator
has discretion to determne whether it includes benefits derived
from the exercise of stock options wunder the Stock Option

Agr eenent .

L1,
Under the abuse of discretion standard, a plan adm nistrator’s
decision “will not be disturbed if it is reasonable, even if this
court would have conme to a different conclusion independently.”

Ellis v. Metropolitan Life Ins. Co., 126 F.3d 228, 232 (4th Cr

1997). A “plan adm nistrator’s decision is reasonable if it is the
result of a deliberate, principled reasoning process and if it is

supported by substantial evidence.” Bernstein v. Capital Care

Inc., 70 F.3d 783, 788 (4th Cir. 1995) (internal quotation marks
om tted).

A number of factors have been outlined as relevant to the
court’s evaluation of whether a Plan Adm nistrator has abused its
di scretion. W may consider, but are not limted to, such factors

as:
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(1) the | anguage of the plan; (2) the purposes
and goal s of the plan; (3) the adequacy of the
materials considered to nmake the decision and
the degree to which they support it; (4)
whether the fiduciary's interpretation was
consistent with other provisions in the plan
and with earlier interpretations of the plan;
(5) whether the decisionmaking process was
reasoned and principled; (6) whether the
deci sion was consistent with the procedura
and substantive requirenments of ERI SA;, (7) any
external standard relevant to the exercise of
discretion; and (8) the fiduciary’s notives
and any conflict of interest it may have.

Booth v. VWal-Mart Stores, Inc. Assoc. Health & Wlfare Plan, 201

F.3d 335, 342-43 (4th Cr. 2000) (footnote onmtted).
A

W first address Scipio’'s argunent that, notw thstandi ng any
anbiguity in the Plan that would normally find itself subject to
di scretionary interpretation, we should review this Plan
Adm nistrator’s interpretation of the definition of earnings de
novo because the Retirenent Plan at issue is an unfunded, non-
qual i fied executive retirenent plan. Because it is unfunded and
non-qual i fied, funds are not set aside to pay the benefits and al
retirement benefits nust be paid directly by United to Scipio.
Such plans, Scipio argues, create a clear and unique conflict of
i nterest undeserving of the deference we would normally grant to a
pl an admi ni strator in such cases.

Scipio correctly points out that the Plan Adm nistrator
suffers froma conflict of interest. However, this court al so has

“a well-developed framework for considering such conflicts of
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interest in [the] court’s reviewng calculus.” Ellis, 126 F. 3d at
233. “[Where a plan adm nistrator or fiduciary is vested with

di scretionary authority and is operating under a conflict of

interest, that conflict nust be weighed as a factor[] in
determning whether there is an abuse of discretion.” | d.
(internal quotation marks omtted). It remains, however, “just one

of several [factors] that [the] court should <consider in
determ ning whether an adm nistrator or fiduciary has abused the
di scretion vested init.” 1d. “[T]he court applies the conflict
of interest factor, on a case by case basis, to lessen the
deference normal ly given under this standard of reviewonly to the
extent necessary to counteract any influence unduly resulting from

the conflict.” 1d.

[When a fiduciary exercises discretion in
interpreting a disputed term of the contract
where one interpretation wll further the
financial interests of the fiduciary, we wll
not act as deferentially as woul d ot herw se be
appropri ate. Rather, we wll review the
nerits of the interpretation to determ ne
whether it is consistent with an exercise of
di scretion by a fiduciary acting free of the
interests that conflict wth those of the

beneficiaries. In short, the fiduciary
decision will be entitled to sone deference,
but this deference will be |essened to the

degree necessary to neutralize any untoward
i nfluence resulting fromthe conflict.

Id. (quoting Bedrick v. Travelers Ins. Co., 93 F.3d 149, 152 (4th

Cr. 1996)) (internal quotation marks omtted).
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We see no reason to alter this well-established framework of
revi ew because the plan at issue in this case is an unfunded, non-
qualified plan. That fact alters the deference we give, but does
not change our standard of review to de novo.

B.

Hence, we turn to the question of whether the Plan
Adm nistrator’s decision to exclude the stock option gain as
earni ngs was an abuse of its discretion.

As noted previously, the plan l|anguage is circular and
anbi guous, providing no real guidance on the issue. The only other
factors pertinent to our inquiry are whether the Pl an Adm ni strator
consi dered adequate nmaterials in making its decision, whether it
engaged in a reasoned and principled decisionmaki ng process, and
whether its ultimte decision was consistent with the Plan
provisions and its earlier interpretations of the Plan. For the
reasons set forth in the district court’s opinion, we too concl ude
that these factors weigh against a finding that the Plan
Admi ni strator abused its discretion.

Upon receiving notification of Scipio’'s intention to draw
early retirenent benefits, and his proposed cal cul ati on incl uding
the stock option proceeds as earnings under the Plan, the Plan
Adm ni strator took pains to gather and consider information and
material froma nunber of sources. The Plan Adm nistrator hired

Aon Consulting to calculate independently Scipio's benefit
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cal cul ation, which did so without including the $408,000 gain as
earnings for the year 1993. An opinion was obtained from outside
counsel to the effect that the Plan | anguage and applicable |aw
woul d not lead to the conclusion that stock options were intended
to be included as a part of the annual earnings used to conpute an
annual retirenent benefit. And, the Plan Adm nistrator contacted
the former CEO and Chairman of the Board of Directors for First
Enpire and Eagl e involved at the tinme the Plan was drafted, as well
as other enployees, to gather evidence of the intent behind the
Pl an, and was advised that the Plan did not intend to include as
earnings any gain realized fromthe exerci se of options under the
Stock Option Agreenent. Rat her, the Plan Adm nistrator was
consistently advised that the intent of the Plan was to provide
retirement benefits for key executives at roughly 70% of their
typi cal annual salary for the remainder of their |ives. By
i ncludi ng the $408,000 as part of his earnings for 1993, however,
Sci pi 0 had advanced an anount quite atypical as his annual salary;
he arrived at an average annual earni ngs nore than $70, 000 greater
t han the hi ghest annual salary he ever earned as an executive with
Uni t ed. The Plan Adm nistrator also learned that retirenent
benefits for other simlarly situated executives had been conputed
wi t hout inclusion of their stock option gains.

When Scipio continued to object to the Plan Adm nistrator’s

decision to exclude the stock-option gain as a part of his
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earnings, the Plan Adm nistrator continued to evaluate the claim
and ook for guidance in interpreting its terns. The Pl an
Adm nistrator |ooked to the Internal Revenue Code, and its
provi sions governing “qualified” benefit plans, for help. The
definition of “conpensation” applicable to “qualified retirenent
pl ans” under the Internal Revenue Code, see 26 U.S.C. A 8 415(c)(3)
(West Supp. 2004), and the guidance found in Treasury Regul ation
8 1.415-2, see 26 CF.R § 1.415-2(d) (2004), also bolstered the
concl usi on that such plans woul d not normal |y consi der stock option
benefits in the cal culation of annual retirenent benefits. Under
the Regul ation, the term “conpensation,” for purposes of section
415(c)(3), normally includes itens such as “[t] he enpl oyee’ s wages,
sal aries, [and] fees for professional services,” 26 CF. R 8§ 1.415-
2(d)(2) (i), (2)(i)(2004), but excludes “[a]nmounts realized fromthe

exercise of a non-qualified stock option,” 26 CF.R § 1.415-

2(d)(3)(ii).”

W note, and reject, Scipio’s contention that the
district court erred in equating the term “conpensation” wth
“earnings” and in relying upon statutes and regul ati ons governi ng
“qualified” benefit plans to interpret a “non-qualified” benefit
plan. First, the Plan Adm nistrator did not rely sol ely upon those
provi sions in making its decision, but rather found support within
themfor its decision after Scipio continued his objection to the
interpretation. W find no error in the district court’s
determ nation that, for purposes of the narrowissue beforeit, the
ternms “conpensation” and “earnings” are synonynbus, or in its
determnation that the distinction between the two plans is
immaterial in evaluating whether it was reasonable for a Plan
Adm nistrator to exclude stock option gains from annual earnings
when conputing the retirement benefit due under a retirenent plan.
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After throughly considering the evidence and argunents, the
district court concluded that, “[e]lven considering the Plan
Adm nistrator’s conflict of interest,” the “decision to exclude
Scipio’s gain from his 1993 stock option transaction as part of
‘Earni ngs’ was objectively reasonabl e and supported by substanti al
evidence.” J.A 183. W have carefully considered the argunents
of Scipio and, for the reasons set forth in the district court’s
wel | -reasoned opi nion, we reject them Like the district court, we
hold that the Plan Admnistrator’s interpretation of the term
“Earnings” to exclude the stock option gain was the product of a
reasoned and princi pl ed deci si onmaki ng process based upon adequat e
materials and inquiry, and that the decision was consistent with
t he purposes and goals of the Plan, the Plan provisions, and its

earlier interpretations of the Plan.

| V.

For the foregoing reasons, we affirm the district court’s
grant of sunmmary judgnent to United and denial of summary judgnment
to Sci pio.

AFFI RMED
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